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Executive Summary

ABA members support the introduction of a consumer data right that will encourage innovation and
enable customers to benefit from data sharing while ensuring their privacy is safeguarded.

ABA members have been actively participating in the policy debate on data sharing and will be the first
industry to be designated under the CDR. The ABA, on behalf of members, has participated in the
Productivity Commission’s Data Availability and Use report (PC Report) and Treasury’s 2018 Review
into Open Banking report (the Farrell Report).

The banking industry is now implementing open banking, with major banks required to share data from
July 2019. The ABA is committed to working with the four agencies — the Australian Treasury, the
Australian Competition and Consumer Commission, the Office of the Australian Information
Commissioner, and Data61 — to design an appropriate system of economy-wide legislation as well as
industry-based data sharing rules and technical standards. It is in this context that we have responded
to the Treasury’s exposure draft on the Treasury Laws Amendment (Consumer Data Right) Bill 2018.
We have not commented on issues that will be covered in the rules and technical standards and are not
intended to be covered in the legislation.

It is vital that the CDR system is designed to protect customers’ privacy and that there is an avenue for
redress if something goes wrong. This is to ensure that customers have full faith in the system and
continue to use it as it is expanded across the economy. It is also important that businesses’ incentives
to innovate and invest remain, and that data sharing fosters competition rather than creating an uneven
playing field.

This submission focuses on the key issues with the exposure draft that ABA members feel should be
amended to ensure the CDR framework is successful. They are:

¢ Aligning the dataset definitions with the PC Report and Farrell Report and placing value-added
data out of scope. The case for including value-added data in scope and the full implications of
doing so, especially for customers, have not been fully explored.

e Designing a strong system of economy-wide reciprocity to ensure that the CDR system fosters
competition and an even playing field, as well as to enable customers to access the full benefits
of their data from across industries.

e Designing a system of privacy that protects both customers and businesses. Business and
customers’ rights and obligations under Australia’s privacy laws, both inside and outside the
CDR, must be easily understood for the CDR to be successful.

We thank Treasury for the opportunity to comment on this exposure draft and to participate in the
consultation roundtables. We look forward to further engagement with Treasury and relevant regulators
as the CDR system is designed.
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1. The CDR framework and rule-making powers

ABA members understand that the CDR must balance both flexibility and certainty to ensure that it is an
appropriate framework across industries and into the future. But ABA members believe that the
Consumer Data Right (CDR) exposure draft confers the rules making function with significant power
that is largely not constrained and is only limited by the Australia Consumer and Competition
Commission’s duty to consult.

1.1 Value-added data

ABA members hold significant concerns that value-added and derived data have been included in
scope for customer-directed data sharing. Neither the Productivity Commission’s Data Availability and
Use report (PC Report) or Treasury’s 2018 Review into Open Banking report (the Farrell Report)
recommended that value data be in scope. Both reports concluded that for the system of data
exchange to be successful, it must encourage innovation and protect the intellectual property of data
holders.

For this reason, ABA members seek clarification the specific datasets the legislation is seeking to
include and the reasons behind doing so. ABA members also seek further clarity on the definitions of
both value-added and derived data in the legislation and EM.

ABA members believe that data in scope should be limited to raw directly-captured basic data only.
Data that draws on the proprietary insights of the institution holding the data — that is data that has
been enriched or derived by the institution such as credit scoring models or other forms of intellectual
property — should remain out of scope.

By including value-added data, the CDR is wider in scope than foreign regimes. For example, the
European Union’s General Data Protection Regulation (GDPR) only applies to the data that has been
“provided by” the individual to the controller and was provided on the basis of consent.*

Guidance on the term “provided by” states that it will include personal data that relate to the data
subject activity or result from the observation of an individual’s behaviour, but does not include data
resulting from subsequent analysis of that behaviour. This is relevant to considerations as to what
derived or associated data is to cover and poses questions as to how these various (potentially
confusing and therefore contradictory) distinctions will be made.

ABA members do not support the ACCC being given economy-wide powers to designate value-added
data as part of a designated dataset. This imposes a significant degree of uncertainty for participants in
the CDR regime that could be subject to providing data analytics they had developed through
investments in their businesses. Rather than encourage innovation, as the CDR regime is intended to
do, this could stifle innovation by discouraging business to develop analytics.

The practicalities of introducing value-added data also need to be considered. The ABA believes further
analysis of the benefits to customers of including these datasets, as well as the full implications to
customers of releasing specific value-added datasets. The ABA would like to be given the opportunity
to consult with consumer groups on such situations.

The costs should also be considered. In banking, introducing value-added data significantly complicates
the technical build required to deliver open banking, as value-added data sits on different systems to
raw data.

In summary, the ABA believes that where a specific case can be made for value-added data to be
shared, the specific named dataset should be included in the CDR dataset in legislative instrument
when the industry is designated. There should be a clear and transparent process for making the
assessment to include the value-added dataset, such as conducting a market study with industry
consultation to assess the likely costs and benefits of including such data.

1 https://eur-lex.europa.eu/legal-content/ EN/TXT/?qid=1532348683434&uri=CELEX:02016R0679-20160504
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1.2 Fee setting for data

The ability for the ACCC to set fees for data is an unusual power for the agency to hold and is largely
without precedent. ABA members view that any fees charged to data recipients by data providers
should be determined by market participants and not administered by the ACCC. Participants would
have the usual avenues to appeal to the ACCC if they considered prices to be unfair.

The explanatory memorandum also leaves unclear the circumstances where fees could be charged for
raw data, and we seek further clarity on these circumstances. We would support fees being charged,
for instances, when data is being called by the data recipient at high frequency.

1.3 Emergency rules

Section 56BQ(1)(c) allows the Commission to make emergency rules without the consent of the
Minister “if the Commission is of the opinion that it is necessary, or in the public interest to do so, in
order to protect the efficiency, integrity and stability of any aspect of the Australian economy.”

This is a broad power. Arguably, almost any issue could fall under the emergency rule and avoid
consultation, as there is no materiality test or requirement for there to be an imminent risk of serious
harm like sub(d).

The ABA recommends that the emergency power be limited to true emergencies by the following
drafting change: “to protect to avoid imminent risk of serious harm to the efficiency, integrity and
stability of any aspect of the Australian economy”.

1.4 Transfer to non-accredited parties

The exposure draft and explanatory memorandum (section 1.47) enable CDR consumers to direct their
CDR data to be provided in certain circumstances to a hon-accredited entity. The ABA believes that
CDR data should only be shared with accredited entities. Currently, banks have several bilateral data-
sharing arrangements in place, such as sharing banking information relating to small business
customers via accounting software providers.

Outside of these relationships, banks also have existing process for customers to ask for their financial
data to be shared with third parties such as accountants. Given these arrangements, there seems no
need to allow non-accredited parties to receive CDR data. Allowing CDR data to be transferred to non-
accredited entities, however rarely, also risks undermining the customer protection which the
accreditation process is designed to provide.

2. Reciprocity

The Government has indicated that the CDR has been developed to promote competition in industries
like banking, telecommunications and energy by reducing barriers to entry to new entrants, thereby
empowering consumers through greater choice of products and providers. However, in doing so, it is
important that the framework does not distort competitive landscape and create new asymmetries
between different types of market participants.

The Institute of International Finance’s report Reciprocity in Customer Data Sharing Frameworks
outlines the reasons for need for reciprocity to ensure fair competition fuelled by data (also attached in
Appendix A).

The ABA is concerned that the principle of reciprocity has been watered down in the CDR Exposure
draft to only apply to designated datasets.

ABA members strongly supported the comprehensive concept of reciprocity laid out in the Farrell
Report. This would have required businesses from non-designated industries entering the CDR as data
recipients to be required to share data that was deemed to be equivalent to the data they were wishing
to receive.


https://www.iif.com/publication/regulatory-report/reciprocity-customer-data-sharing-frameworks
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This would ensure a degree of competitive neutrality for those participating within the regime, and
importantly, would encourage a functioning economy of data exchange. It ensures that customers are
able to fully utilise their data from across industries.

It is clear that designing a system of economy-wide reciprocity would require significant resources from
ACCC and Data61. That is, necessary rules and technical framework would need to be established for
any business that was seeking to self-designate by joining the CDR. While the ABA appreciates the
resourcing pressure, we believe that reciprocity is vital for consumers to fully benefit from the CDR and
to ensure fair competition between designated and non-designated industries.

Further work is required to scope how reciprocity extends into other industries, and a workable
framework needs to be designed to designate datasets at the point of accreditation for non-designated
entities wishing to join the regime. The ABA has commissioned legal advice on a workable solution that
could be provided under existing law. We will pass this on to Treasury once available.

Finally, we make one observation on whether liability extends to data voluntarily provided under a CDR
regime. The exposure draft creates uncertainty around if there is privacy protection for voluntarily
provided data.

3. Privacy and rule-making powers

ABA members are supportive of a well-designed privacy system that protects customers’ data by
ensuring the proper use, access, disclosure or transfer, storage and deletion of CDR data.

The current drafting in the draft legislation provides that data recipients are generally subject to the
Privacy Safeguards, which provide a more prescriptive approach compared to the Australian Privacy
Principles (APPs). Under this model, data holders are subject to the APPs, except where specific
Privacy Safeguards apply.

ABA members support the intended outcomes of the CDR’s Privacy Safeguards, but at this stage, we
believe the dual privacy system is too complex to work in practice, both for a consumer to understand
their rights and for a business to understand its obligations.

Strong privacy protections are key to ensuring that customers can be confident to use the system. Both
data holders and recipients face heavy penalties for breaches of the Privacy Safeguards so it is
important that the rules be readily understood and able to be complied with.

Potential alternative models to that proposed in the draft legislation include drafting the Privacy
Safeguards to build upon the APPs or turning off the APPs and replacing with the Privacy Safeguards.
We believe further work needs to be undertaken to work through potential solutions and their full
implications. We appreciate Treasury’s acknowledgement of this issue and willingness to consult further
to ensure that the Privacy Safeguards are appropriate and workable.

Care should be taken to ensure that the CDR’s privacy obligations reflect the fact that they will operate
in conjunction with existing legal obligations, such as confidentiality and privacy. This is pertinent given
that:

o the banking sector is already regulated as to what information they collect for what purpose
and the controls required to support the safe handling of that information in the course of the
banking relationship; and

o the definition of CDR data under the current version of Section 56AF is very broad and forms
the cornerstone of what datasets are in scope of regulation and therefore protections afforded
under the Privacy Safeguards.

ABA members have identified several practical issues around the CDR and its Privacy Safeguards, and
how they work in relation to the Privacy Act and Australian Privacy Principles (APPs). This list is not
exhaustive.
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3.1 The definition of CDR data

We note that in its summary of the issues arising from the stakeholder roundtables Treasury has stated
that it is their intent “that the Privacy Safeguards should only apply in respect of the disclosure of CDR
data in response to a CDR access request, and to the necessary steps to prepare CDR data for such
disclosure.”

ABA members believe that on the current drafting, a number of the Safeguards might also apply to
CDR Data “at rest” with a data holder, that is CDR data that is collected and held in the ordinary course
of business, and that has not been disclosed to an accredited data recipient at the request of a CDR
consumer. Given the breadth of the definition of CDR data, this could apply to a very broad range of
data “at rest”.

Privacy Safeguards 5, 6, 7, 10 and 11 apply to the accredited data recipient and impose stricter
requirements on the use of the data. However, given the data holder will continue to hold a copy of the
CDR data (collected in accordance with the Privacy Act where it applies), it is unclear where the
application of the APPs and the Privacy Safeguards will begin and end.

This poses several practical issues that ABA members have so far identified.

3.1.1 Direct Marketing

For instance, it is unclear if a data holder can continue to rely on APP 7 for direct marketing using
personal information.

On the data recipient side, detail regarding direct marketing requirements for data recipients has been
left to the consumer data rules. However, a data recipient may use or disclose CDR data for direct
marketing where required or authorised by law. The corresponding APP 7 (which will continue to apply
to data holders) does not include a general exception for direct marketing required or authorised by law.

This exception arguably gives scope for data recipients to rely on the lower consent standards under
the Spam Act and the Do Not Call Register Act. It is not clear if this is intended.

3.1.2 Voluntary data sharing arrangements

In response to Treasury’s request for suggestions on wording to narrow the Safeguards to achieve
Treasury’s intent and in order to ensure that the Safeguards do not restrict the ability of a data holder to
enter into voluntarily data sharing arrangements outside of the CDR, we set out the following
suggestion to Section 56EF Privacy Safeguard 3 - collecting solicited CDR data.

We are concerned that the current wording would restrict the collection of CDR data by ADIs who will
be “persons who hold an accreditation under subsection 56CE(1)” from their clients as part of the
products and services provided, and from third parties under voluntary data sharing arrangements
outside of the consumer data rules.

We recommend that this is reworded to read as follows (amendment underlined):

A person who holds an accreditation under subsection 56CE(1) must not collect CDR data from a data
holder under the consumer data rules unless:

a) the collection occurs in response to a valid request from a CDR consumer for that CDR
data to be so collected; or

b) the person’s collection of the CDR data is required or authorised by or under:
i) an Australian law, other than the Australian Privacy Principles; or

i) a court/tribunal order.

3.1.3 Data holders’ disclosures under the APPs

PS 6(1) limits the disclosure of CDR data by data holders unless required or authorised by the
consumer data rules, a court/tribunal order or an Australian law other than the APPs.
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The exclusion of the APPs seems impracticable here and may be a drafting error, as the EM says ‘it is
not the intention that the CDR Privacy Safeguards restrict the ability of data holders to disclose CDR
data outside of the CDR system where the disclosure is required or authorised under law, including
under the Privacy Act.”

Even if this is changed and data holders can disclose personal information as permitted by the APPs,
this will still only provide an exception for personal information. Disclosure of CDR data about
customers that are not individuals will be subject the stricter CDR regime.

One other possibility is that the government only intends PS 6(1) to apply to the disclosure to the
accredited data recipient in response to the request, however this is not specified.

3.2 The definition of CDR Consumer

The definition of CDR consumer in section 56EI(1) as currently stated is broad and poses what appear
to be unintended consequences that require drafting changes.

Data holders (and data recipients) must keep a note when relying on a basis other than the consumer
data rules to disclose CDR data which has been requested by a CDR consumer (or associated CDR
data). This may be difficult to comply with in practice as banks would make many disclosures of such
data in the normal course of the banks’ business.

In section 56H, it would require data holders to notify a significant number of individuals and companies
identified in that dataset, which would make the CDR unworkable.

3.3 The role of the Office of Australian Information Commissioner

Given that the CDR data may relate to companies and individuals, the role of the Office of Australian
Information Commissioner will be limited to matters that involve individuals and fit the legal definition of
personal information as that term is defined under the Privacy Act 1988 (section 6) and interpreted by
the Courts.?

3.4 Credit information

Further clarity is required to address how the CRD will operate with personal information that is also
credit reporting information and is covered under Part IlIA of the Privacy Act.

3.5 Notification of CDR data security breaches

It appears section 56ER is intended to introduce changes to the Privacy Act to apply the mandatory
data breach provisions to CDR data. Assuming that’s the case and the changes are to be read into the
Privacy Act, the new CDR definitions should also be specified as being read into the Act so the
changes are properly interpreted.

3.6 Protection from liability

Section 56GC(1) provides protection from liability for the CDR participant where CDR data is provided
in compliance with the Competition and Consumer Act Part IVD, regulations and the consumer data
rules. The ABA believes that the data-sharing technical standards should also be expressly called out.

If a data holder or accredited data recipient fails to provide/collect data in accordance with the data
standards, this could significantly increase risk of data breach. In such a case, there should be no
protection from liability.

2 Privacy Commissioner v Telstra Corporation Limited [2017] FCAFC 4 (19 January 2017
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3.7 Disclosure of government related identifiers

Disclosures of CDR data must not include government related identifiers (for example, driver’s licence
and passport numbers) unless required by a court or tribunal order or an Australian law other than the
APPs or consumer data rules.

This provision potentially raises similar concerns to PS 6 in that banks may have other reasons to
disclose CDR data independently of the CDR regime, and would now be subject to overly onerous and
impractical disclosure restrictions. If the disclosure limitation here is confined to the disclosure to the
accredited data recipient under the data request, that should be acceptable.

For clarity, it would help if the Bill specified that it only relates to government related identifiers of
individuals. This is the better interpretation reading the Bill and the Privacy Act together, but there is still
a degree of ambiguity.

3.8 Notification where data is found to be inaccurate

PS 10(2) imposes an obligation not found in APP 10. CDR participants that disclose CDR data under
PS 6 must notify CDR consumers where the data is later found to have been inaccurate, incomplete,
out-of-date or irrelevant.

The CDR participant is required to advise a CDR consumer in writing where it is “reasonably expected
to be aware” that all or some of the CDR data was incorrect. The EM suggests this is only intended to
apply where the initial disclosure is of inaccurate information, but this is not clear in drafting. The
drafting could be improved to unequivocally connect the obligation to update back to the point in time of
the disclosure. Take a routine example of a customer calling a bank to update their address or mobile
number, section 56EM(2)(b) could be read to trigger a peculiar obligation for the bank to then advise
the customer in writing of this same fact where it had previously disclosed this information under the
CDR data request.

In relation to the obligation to advise the CDR consumer “in writing”, this assumes the CDR participant
continues to have a valid email or postal address. If, for example, the CDR consumer has since moved
all bank products to a competitor, the data holder may not have current address information and could

only use whatever was the last known. There is then no guarantee the CDR consumer will receive the

advice.

Given the steep penalty, we suggest the section should be clearer and tighter to reflect known practice,
perhaps by clarifying in this section that the CDR participant will be deemed to have advised the CDR
consumer where it writes to the CDR consumer in accordance with this section using the CDR
consumer’s last known address/email address.

4. Foreign entities

The CDR draft legislation has been designed to enable data sharing to occur internationally. ABA
members support customers being able to share data with foreign entities subject to there being
redress for Australian customers if they face data breaches from foreign entities breaching their data.

Section 56AH aims to deal with the extra-territorial application of Part IVD of the Competition and
Consumer Act 2010. We note that the use of the term “collected” is broad in scope. This section could
be further defined to reflect that CDR designated data should specifically relate to data captured in
systems owned by companies in Australian, for the purpose of the relationship held in Australia.

Some scenarios include:

o A foreign bank in Australia outsources its credit card operations to a contact centre offshore.
Customer information is updated in to the banking system of the foreign bank in Australia by the
offshore team. ABA members believe this data should be in scope.

o A foreign bank in Australia and its foreign parent share a mutual customer. The foreign parent
has potential CDR designated information in their banking system that is not present in the
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systems of the foreign bank in Australia. ABA members believe this data should not be in
scope.

e A customer in Australia has an account with bank in Australia and also holds an account with
that bank’s affiliate in New Zealand. The data from the New Zealand account sits in the bank’s
Australian systems, as there is a servicing agreement on behalf of the affiliate in New Zealand.
ABA members believe this data should not be in scope.

e A foreign bank in Australia has a customer who also has an account with an affiliate in the UK.
The foreign bank in Australia’s staff can see the UK account balances. ABA members believe
this data should not be in scope.

5. Regulatory impact statements

The Regulatory impact statement and review of the CDR should take place more frequently than once
every three years. The regime should be reviewed by Treasury each year for the first three years, and
necessary refinements be made where appropriate.
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Appendix

See attached - Institute of International Finance’s report Reciprocity in Customer Data Sharing
Frameworks
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About the ABA

With the active participation of 24 member banks in Australia, the Australian Banking Association
provides analysis, advice and advocacy for the banking industry and contributes to the development of
public policy on banking and other financial services.

The ABA works with government, regulators and other stakeholders to improve public awareness and
understanding of the industry’s contribution to the economy and to ensure Australia’s banking
customers continue to benefit from a stable, competitive and accessible banking industry.



